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INSOLYENT

Insolvency can leave large
unrestored holes in the ground
and big holes in the public purse.

Taxpayers may end up footing
the bill for major accident clean-

up

The costs range from 10s to
100s of millions EUR.

What can we learn from
successful claims ?
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THE IMPEL PROJECT — PARTICIPATION AND PRINCIPLES
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IMPEL PROJECT

SECURE PRINCIPLES
7 AN : FOR
R'"gvfif"ﬁfnd :ﬁ tlhe SUCCESSFUL
‘;’. b'Igc fe .ta FINANCIAL
1abllity Tor 1ts PROVISION
duration
SUFFICIENT
To cover the AVAILABLE
costs of the
potential liability When required

to pay for
restoration or
clean up

https://www.mapchart.net/
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IMPEL PROJECT — OPERATORS FEEDBACK
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ADDRESSING Vore

THE NEEDS OF consistency
REGULATED Vore

BUSINESS flexibility Less delay

Regulated
Business
Better
construction
of legal Risk based
documents approach
Regulatory
pre-approval
of legal
documents
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ENVIRONMENTAL
LIABILITIES
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FINANCIAL EXTENDED GENERAL
PROVISION LIABILITY FUNDS
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PROVISION OPERATOR
|
v v
FORESEEN UNFORESEEN
LIABILITIES LIABILITIES
- A 5 v
= CALCULATE LONG TERM CLOSURE, OTHER RISK
8 AMOUNT RESTORATION E.G. WASTE ASSESSMENT
E AFTERCARE REPATRIATION |
[FE ]}
=
g ° DETEF'MlNE " AL U LATE ; CALC [JLATE
= CALCULATE : FORMULA/ (oA sl P FORMULA/
S CONTRIBUTION COST DEFAULT SPECIFIC DEFAULT SPECIFIC
8 PROFILE AMOUNT AMOUNT
= | |
=
S
L OPTIONS IN ADDITION TO

2| g y _ N INSURANCE
S 2 FINANCIAL PARENT SELF
=2 MUTUAL INSTITUTION DEboeiT e COMPANY PROVISION INSURANCE
‘E‘ (=) FUND/POOL GUARANTEE oS ASS GUARANTEE ,
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Financial Provisions (impel.eu)
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https://www.impel.eu/projects/financial-provision-what-works-when/
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CONTENT OF PRACTICAL GUIDE - FACTSHEETS
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ENVIRONMENTAL IMPAIRMENT LIABILITY INSURANCE

An insurance policy is a contract that transfers liability for the risk of the loss specified in the policy from the insured (policyholder) to the insurer on payment
of a premium. It is important to be aware of the differences between insurance policies. Traditional general third party liability policies typically provide no,
or limited, cover for environmental liabilities, beyond cover for bodily injuries and property damage from sudden and accidental pollution incidents.
Endorsements that provide cover for remediation costs may be added but they tend to be much more limited than environmental insurance policies.

ADVANTAGES DISADVANTAGES
¥" Does not require collateral so may be more accessible to small % Must be renewed annually or at some other interval.
and medium businesses and does not tie up capital. % Cover may be invalidated by non-disclosure or misrepresentation.
¥ Should not be affected by negative changes in the operator’s % Limits/sub-limits to indemnity, deductibles, conditions, exclusions,
financial strength or its dissolution provided the policy provides specific policy periods and triggers may restrict which environmental
that it is payable in the event of the operator’s insolvency or liabilities may be covered.

dissolution.

In addition to the standard documentation the following may be required:
insurance policy or certificate of insurance, evidence of financial strength and
payment of premium.

Documentation

. In addition to the standard requirements the following may be required:
Reporting and notification of cancellation, expiration, intent to renew, renewal or non-renewal

monitoring and expiry dates.

In addition to the standard requirementsthe regulator willneedto make sure that
the financial provision is maintained/renewed/acceptable or require a
replacement provision.
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CONTENT OF PRACTICAL GUIDE - CHECKLIST
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Basic considerations

The provision provides for the estimated enwironmental liability
Certainty of amount to be received and immediacy of access
Payable on demand

Provider is authorised to provide that provision in the jurisdiction
Provider has sufficent financial strength

Supplementary cover for intentional acts or excess
Supplementary cover due to illiquidity of the asset
Supplementary cover while the provision is being accumulated
Protection against insolvency or dissolution of the operator — first
ranking charge
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TO 0 LS Is the establishment a waste Multiply the licensed Amount of financial
processing company? — YES —»| quantity of each substance security based on
by € 340 per tonne _|_> total license €
Netherlands |
NO
Determine the work content ;
Multiply the work content of Amount of financial
(tons) of the largest o ) o .
: »| the largest containment »| security based on
containment system (tank,
shed, installation) system by € 340 per tonne largest volume €...
’ [
v
Do one or more of the stored
YES substances meet the criteria
for substances of very high NO
concern?
A 4
?eterm';ﬁ thle worlt( content Multiply the work content of
( onts)'o et argtes . the largest containment
cog :iunmen sfys emh_orr] system by the
substances ot very hig corresponding EVOA rate
concern (tank, shed, .
installation) from the list
in ion
stallatio YES
4
Does the substance Multiply the work-content of Amount of financial
concerned (Basel or OECD NO the largest containment security based on
code) appear in Appendix 1 |—— »| system by the EVOA rate P substances of very
of the Waste Materials for substances not listed (€ high concem ...
Regulation (EVOA)? 450 per tonne)
Take highest amount
Total amount of financial

security for the disposal and <
processing of waste € ...
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PRACTICAL GUIDE - LINKS TO CALCUALTION TOOLS
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TOOLS - Spain

O [ ARM-IDM-MORA x IS

C @

L=

ARM Reports

Create a New Report
Recording Reports

Bibliography

e

Create a New Report

Recording Reports

Create a New Report

Recording Reports

My Profile
Personal Data
Change Password

Cancel account

ﬂ £ Type here to search

ARM-IDM-MORA (mapama.gob.es)

NI TERIO
PARA LA TRANSICION ECOLOGICA
Y EL RETO DEMOGRAFICO

y Reparacion de Dafios
Medioambientales

Damaging agents

() https://servicio.mapama.gob.es/mora/idm/editarSeleccionldmAgentes.action?id=31545&idldmAgenteFormula=

T J 1IN

User » Kim.Bradley@sepa.org.uk

Environmental Damage Index (IDM) estimation

S8R A«x

The damaging agents are the elements of the model that may significantly affect natural resources.
~Agents

. Chemical
(10 Halogenated VOCs (Volatile Organic Compounds)
(10 Non-halogenated VOCs (Volatile Organic Compounds)
(10 Halogenated SVOCs (Semi-volatile Organic Compounds)
10 Non-halogenated SVOCs (Semi-volatile Organic Compounds)
L O Fuels and Non-volatile Organic Compounds (NVOCs)
10 Inorganic substances
10 Explosives

|| Physical
10 Extraction/Disappearance
L O Inert waste discharge

L O Temperature

L. O Fire

|| Biological
10 Genetically Modified Organisms (GMO)
L O nvasive alien species

O Virus and bacteria

Browsing outline

%) Scenario general data
i1 Agents

15:59
B
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Héseau des Evaluateurs Envirennementaus
European

Commission

. Building

UN (&) Expertise

_——{_ environment y= Alberta
INECE programme Energy «.
Regulator OECD

International Network for Environmental
Compliance and Enforcement

™B Ad-Hoc INDUSTRY

NATURAL RESOURCE
MANAGEMENT GROUP

Multi-sector companies working together since 1988

to prevent and resolve liabilities and optimize natural capita
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PRACTICAL GUIDE — NEXT STEPS
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BETTER ACCESS
AND UPTAKE -
2022/2023 IMPEL
PROJECT

/
{ Other J '{ Environmental { Financial ]
Approaches | ||  Liabilities Provision
\ Putting the right
\ { Instrument in J

place
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FINANCIAL PROVISION — CURRENT STATE OF PLAY

CURRENT STATE OF PLAY

» Increased operator demand for financial security

« Financial security for waste chain — on the increase

» Financial security for IED and SEVESO - on the increase

» Financial security for return to satisfactory state (IED) — on the increase
* Move away from unsecured provision e.g. self provision

* Move away from reliance on financial viability health checks

* Move towards extending liability to directors and others

STEVENS&BOLTON

IMPROVING FINANCIAL o o _
SECURITY IN THE CONTEXT OF Liability - Legislation - Environment -
THE ENVIRONMENTAL LIABILITY European Commission (europa.eu)

DIRECTIVE (ELD)

Valerie Fogleman
Consultant, Stevens & Bolton LLP
Professor of Law, Cardiff University School of Law
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https://ec.europa.eu/environment/legal/liability/
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FINANCIAL PROVISION — CURRENT INITIATIVES

Scottish Environment
Protection Agency

. Buidh D
Arainneachd na h-Alba

« EU Environmental Liability Directive (ELD) Multi Annual Rolling Work
Programme (ELD_MAWUP-approved.pdf (europa.eu)) ’

PILLAR 3 — Ensure secure, sufficient, available financial security

* Promote availability of financial security to ensure operators
have sufficient financial capacity to meet their liabilities

* Increased enforcement of the ELD — various tools and trainings
to be provided to MS particularly SMEs and loss adjustors

« Identify and publish best practice on financial provision and
insolvency

* Encourage MS to require mandatory financial provision for
Seveso (COMAH), PPC and waste activities phased in according
to risk

» Encourage extension of secondary liability so public purse is
protected on insolvency

» United National Environment Programme (UNEP)/Alberta Energy Regulator
(AER)/EU network on environmental liabilities

» European Parliament Resolution suggesting mandatory Financial Provision for
ELD
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https://ec.europa.eu/environment/legal/liability/pdf/ELD_MAWP-approved.pdf
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FINANCIAL PROVISION - CONCLUSIONS SEPAW
Scottish Environment
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PROVISION IS =B
NOT A =
>
PANACEA =
Can financial provision I_En

alone address the challenge
of protecting the
environment and the public
purse?

OFFICIAL



OFFICIAL

E;*':
SEPADY

Scottish Environment
Protection Agency

SCOTTISH GOVERNMENT ENVIRONMENTAL LIABILITY GUIDANCE
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Procedural Guidance — relevant to Scotland only

Technical Guidance

1. Damage to water, protected habitats and species and land

2. Determination of damage to protect habitats and species— how to determine if there is a
significant affect on conservation status

3. Determination of damage to water— how to determine if there is a significant affect on

status of a water body

Determination of damage to land — guidance on assessment of significance of risks

|ldentifying and making decisions on remedial measures — how to evaluate options

including an introduction to resource equivalency analysis

Cost Recovery

Examples of cases that might meet the threshold of environmental damage

Case studies of determination of damage and remedial measures

o &

© N

Link to Scottish Government Guidance
https://www.webarchive.org.uk/wayback/archive/20170702032135/http://www.gov.scot/To

pics/Environment/waste-and-pollution/Pollution-1/ELD/ELDGuidance
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SUCCESSFUL IMPLEMENTATION OF THE ELD
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Successful implementation of the
ELD

Compensatory remediation for a
large fish Kill.

Fish barrier mitigation measures
to open up 10s of kms of river to
migratory trout and salmon

Competent authority was able to
recover their costs
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Contact details

Kim Bradley

Principal Policy Officer - Environmental Liability
Email: kim.Bradley@impel.eu; Kim.Bradley@sepa.org.uk
www.sepa.org.uk

@ ScottishEnviromentProtectionAgency

© ScottishEPA
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