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FOREWORD

At the request of IMPEL, the document IMPEL Reference Book for
Environmental Inspection was prepared by the ad hoc working group initiated by
Standing Committee 2.

The purpose of the IMPEL Reference Book is to provide a tool to environmental
inspectors in the European Union.

This reference book is meant for senior and middle managers as well as field
inspectors. The top and middle management will find useful information on the
administrative and inspection framework as well as on the organisation of
inspectorates in EU Member States. Field inspectors will find a step-by-step and
practical approach for inspection work. The step-by-step approach is supported
by practical examples from all EU Member States.

Part Il of this Reference Book is considered to be the most relevant for the work
of the inspectors. Together with the other parts of the Reference Book, it is
envisaged that it will be contributing to:

- Improvement of human resources management and financial planning by
senior and middle management, and strengthening of the institutional
framework of the inspectorates through the presentation of state-of-the-art
management techniques related to running inspectorates, and descriptions
of management aspects of inspectorates EU-wide.

- Review, and if possible measurement, of the quality of the inspectorates’
performance, and measurement of the quality of compliance activities by
competent authorities, including evaluation of their effectiveness.

Nijmegen, March 1999
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PART I IMPEL Reference Book
Environmental Inspection:
An Introduction

Section 1: Introduction
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INTRODUCTION

Background

In recent years, the EU has rapidly developed environmental policy and
legislation in order to harmonise the environmental requirements imposed on
industry within the EU. Member States have largely brought their national
environmental legislation and policies in line with EU requirements. The tasks
and responsibilities of environmental enforcement inspectorates in EU Member
States have become more complicated. This is partly the result of the
harmonisation of national legislation with EU requirements, and partly the result
of the development of self-regulatory instruments like Environmental
Management Systems. The organisation of inspectorates and the constraints
faced in day to day practice can vary widely among the EU Member States.

At the request of IMPEL this document:entitled “/MPEL Reference Book for
environmental inspection” was prepared. It presents basic tools for the
management of inspectorates and serves as a reference guide for the work of
inspectors.

Context of the project

The tasks and responsibilities of inspectorates are primarily:

- implementation of environmental legislation;

- enforcement of environmental legislation

This Reference Book is the output from a project focused on the provision of a
tool for inspectors within the EU, describing the major aspects of implementation
and enforcement.

The system of implementation and enforcement can be visualised by means of
the so-called regulatory cycle. This regulatory cycle consists of the following links:
- the development of legislation;

- permitting;

- implementation (consisting of compliance control and compliance promotion);
- enforcement.

Of course there are varieties between the different Member States in terms of
individual chains of regulation, but the main principle of the regulatory cycle is
shown in scheme 1.1.

In most Member States the enforcement, legislation and system of licenses are
well developed and also include the implementation. However, it has been
observed, that enforcement may be underdeveloped and to some extent
neglected.
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Scheme 1.1: The regulatory Cycle

The regulatory process is the process by which the different competent authorities

take action to implement the regulatory cycle. Consequently, the process

comprises all activities that contribute directly or indirectly to the observance of the

legislation.

This means:

A) promotion of voluntary observance by providing information and supervision;

B) the measuring of the observance by controlling and inspections;

C) if situations of non-compliance occur, to consult further and to threaten with
sanctions;

D) commanding observance by using the sanctions under administrative law
and/or private law.

It will be the mission of an inspector in Europe to play an important role in this
process.
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The implementation link

1.2.2

For inspectorates, implementation means checking and promoting compliance .
Companies are the main actors in implementation but inspectorates together with
other competent authorities create the necessary conditions. Implementation
mainly consists of activities which companies undertake to comply with legislation.
Although this shared responsibility for implementation may lead to weakness of the
implementation link, it also offers a unique possibility for the public and the private
sector to co-operate.

IMPEL has described minimum criteria for inspections, which mainly focus on
inspection and site visit based approaches to the compliance control and
compliance promotion steps in the regulatory cycle. These minimum standards are
used throughout this reference book.

A few examples of problems that can arise in connection with implementation are

as follows:

- little attention is sometimes paid to aspects of implementation in the
formulation of policy. For example the personnel and financial resources
made available to ensure a proper implementation are not always adequate;

- the NIMBY (“not-in-my-backyard”) syndrome, which is particularly relevant in
the case of waste disposal; both the authorities and the target groups want to
have the problem solved, but preferably as far away from them as possible;

- the government bodies do not always have practical knowledge about the
effective implementation of the legislation.

The enforcement link

Enforcement is the application of statutory means of coercion and sanctions to
ensure compliance in a situation where it has been established that there is non-
compliance with an act or regulation.

Lessons learned from enforcement in practice provide a basis for drafting new
laws and rules or amending existing laws and rules. The evaluation of enforcement
practices may also result in modifications to existing policy.

Environmental inspectors should always keep in mind that if they want to enforce,
the environmental licence should be enforceable and stand in court (if necessary).
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Some examples of difficulties that can occur in connection with enforcement are as

follows:

- the conditions in the licence are too general/ not detailed enough, as a result
of which enforcement is complicated. It is not clear how to enforce without
clear obligations for the owner of the site

- the enforcing authority has limited skills on some subjects. The practical
knowledge within the environmental authorities on how enforcement can be
carried out efficiently is not always present;

- in some Member States part of the enforcing is done by social control of the
community;

- anumber of Member States lack a clear division of the responsibilities. In that
case the enforcement system is vulnerable because of the large number of
authorities having responsibilities and functions (ministries, provinces,
municipalities, water boards, police, ...).

History of the IMPEL network

The European Union Network for the Implementation and Enforcement of
Environmental Law was formed in 1992. Its common objectives are to create the
necessary impetus in the Community to make progress on ensuring a more
effective application of environmental legislation. To achieve this the network has
set itself the task of promoting the exchange of information and experience and the
development of greater consistency of approach in the implementation,
application, and enforcement of environmental legislation, with a special emphasis
on Community environmental legislation. It will provide a framework for policy
makers, environmental inspectors and enforcement officers to exchange ideas
both jointly and separately and to encourage the development of enforcement
structures.

The network meets in Plenary Meetings and considers broad issues related to
implementation and enforcement as well as approving the work programmes and
agreeing upon the annual budgets. The network consists of: Plenary meetings and
ad hoc Working Groups for specific topics.

The plenary meeting decides on horizontal and strategic issues, approves the work
programmes of the Standing Committees, and agrees upon the annual budgets.

Ad-hoc working groups are initiated to cover specific short term projects.
A secretariat was added to the network in order to ensure continuity of the IMPEL

activities and to assist the country which holds the EU presidency in hosting and
organising the plenary meeting of the Network.
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1.4 Composition of the IMPEL Working Group

In order to make a Reference Book in line with the IMPEL objectives, an ad hoc
working group was set up composed of the following members:

Project leader:
- Danish EPA
* Mr Gudmund Nielsen

Project team members:

— Austrian Ministry of Environment,
Youth and Family Affairs
0  Mr Josef Behofsics

—  Provincial Government of Styria, Austria
O  Mr Alfred Hammler

- Belgium (Flemish) Environment Inspection
O  Mr Peter Schryvers.

- lrish EPA
O  Mr Frank Ryan

— Netherlands Inspectorate General for the Environment
0 MrRob Glaser

- DCMR Environmental Protection Agency, Netherlands
0  Mr Achmed Nurmohamed

—  Portuguese Inspectorate General for the Environment
O Ms Ana Magro e Silva

—  Scottish EPA, United Kingdom
O Mr Ken MacDonald

1.5 Purpose of the IMPEL Reference Book for Environmental Inspectors

16

The purpose of the IMPEL Reference Book is to provide EU environmental

inspectors with a tool on inspections, which presents basic material, that can be

used in the day-to-day operations of the inspectors. The objectives are:

— development of a consistent approach to site visits (preparation, execution
and follow-up).

- review of the impact of EMS auditing and reporting of companies on tasks
and responsibilities of inspectors;

Structure of the Reference Book for Environmental Inspectors

The reference book contains four parts:

Part | provides an introduction to the reference book.
Partll  contains the theory and framework of inspection activities in EU
Member States.
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This includes both the administrative and inspection framework as well
as organisational aspects and aspects important for the actual
inspection. Information is also included on quality management and
communication.

Part Il is a practical guide for field inspectors.

Part IV contains annexes.

At several places in the text, examples of the subject dealt with are given based
on the practices in various Member States. These sections are printed in smaller

text size.
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IMPEL REFERENCE BOOK FOR
ENVIRONMENTAL INSPECTION

PART II:  Inspection in EU Member States:
Theory and Framework

Section 2: Administrative framework

Section 3: Inspection framework

Section 4: Organisation

Section 5: Inspection

Section 6: Quality management

Section 7. Communication around inspections
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ADMINISTRATIVE FRAMEWORK

European legislation

European Union legislation has been a major driving force behind most of the
recent environmental legislation introduced in the Member States. In all Member
States, licences are required in order to set up and operate major industrial
installations. In most Member States, legislation related to permitting is
developed by the central government and applied nationally. In some Member
States however, considerable legislative power is delegated to regions.

In all Member States, the Ministry of Environment (or an equivalent) is the lead
ministry in developing environmental legislation. In a number of Member States,
other ministries or agencies take the lead in certain sectors.

Member States have developed different approaches to permitting legislation.
There might be separate pieces of legislation for the environmental media
(water, air, waste etc.) or integrated permitting in which one piece of legislation
provides for the co-ordination of all permits. There might even be integrated
pollution control in which a single license takes account of the emissions to all
environmental media.

The body of EU legislation is quite large and covers the following main areas:

l. Water

II.  Control of Air Pollution

I1l. Waste

IV. Harmful substances: chemicals
V. Noise

An overview of the most relevant EU-Directives is given in Annex 6. The list
contains a number of well-known Directives, such as the Seveso-Directive
(Council Directive 82/501/EEC of 24 June 1982 on the major accidents hazards
of certain industrial activities), the Seveso Il Directive (Control of Major Accident
Hazards Council Directive 96/82/EC) and the IPPC-Directive (Council Directive
96/61/EC of 24 Sep.1996 concerning Integrated Pollution Prevention and
Control).

EU-Directives that specifically deal with Inspection have not yet been developed.

Some remarks with respect to different law enforcement systems

Although over the last decades much work has been done on harmonisation,
environmental legislation in the Member States still contain significant
differences. It goes beyond the framework of this Reference Book to present and
discuss in detail all the differences between the legislation in the Member States.
In section 2.3., however, some of the most relevant aspects are briefly
presented.
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Legal and permitting framework in the EU Member States

Compliance with environmental legislation is achieved by, among other things,
public law enforcement, which can be divided into administrative law, criminal law,
and private law enforcement. Most EU Member States have these three categories
of laws.

The environmental inspector mainly makes use of administrative law enforcement
instruments. In doing this, the environmental inspector forms part of the
administrative system enforcing the environmental administrative rules.

Administrative law

Application of administrative law is the first tool for a governmental body which
wants to control (non-)governmental institutes, companies or common people.
Administrative law is generally initiated by environmental inspectors who explain
why a company is in hon-compliance

Officials of the competent authorities may have the following administrative law
powers to make supervision possible:

- demand to inspect and take copies of books and other business records;

- halt means of transport and search their cargoes;

- enter all places with equipment (except private houses);

- arrange to be accompanied by other persons when they enter premises;

- list, examine and take samples of goods

- inspect processes and emissions.

The following administrative sanctions can be applied:

- exercise executive coercion: i.e. to take remedial action at the expense of
the offender;

- impose penalty payments: i.e. a penalty which applies as long as the
person/firm in question infringes the rules and which has to be paid per
period of time that the infringement lasts or per offence [= coercion sum or
environmental performance bond] (* Penalty payments are not possible in
all Member States),

- change the licence or the exemption;

- (partially) cancel the licence or the exemption;

- use of a formal letter or notice to require the offender to take remedial
action.

The next scheme shows the measures, which may be applicable under
administrative law and the circumstances where these measures are applied.
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Scheme 5:  Administrative legal framework for enforcement

Measures under administrative law Circumstances where these measures are applied
Compulsory measures (notices, letters, | — to end a situation of non- compliance

orders, advice etc.) — remedial action at the cost of the offender

Fines — stimulation to correct a situation of non-compliance
Withdrawal of the licence - when the conditions are violated. withdrawal may be

possible immediately or only after a period of time, so the
violator has time to end the situation of non-compliance
with the conditions stated in the licence

— _after conviction by court

Compliance with the regulations must be achievable; the regulations must not
require the impossible. If necessary they should be able to stand in court.

It is important that enforcement activities are visible to the public.

In the context of enforcement systems follow up procedures might result in the use
of criminal law enforcement.

Criminal law

In most EU Member States criminal law is another tool that can be used, which will
in most cases be applied after the public prosecutor has been informed of the
infringement. The public prosecutor will decide whether to prosecute or not. At this
stage the local government, or environmental authority including the environmental
inspectors, are no longer in control. Therefore criminal law is excluded from the
reference book.

Scheme 6: Criminal legal framework for enforcement

Measures under criminal law Circumstances where these measures are applied

Penalties - to end a situation of non- compliance
(after administrative measures have been applied)

Imprisonment - sanctions in case of persistent, repeat and/or serious
cases of non-compliance

Examples of law systems applied

Of course different Member States make different use of the law system. It might
for instance be possible that inspectors in some way influence the public
prosecutors in their decision on whether to prosecute or not. It is also possible in a
few Member States for inspectors to make use of the private law system.

-10 -
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Austria

In Austria administrative law is the first tool for achieving environmental regulations. The
company needs a licence under the industrial act, under the water act or under the waste act,
depending on the characteristics of the various types of the industrial activities. The authority
then concerned gives the licence and carries out the inspections. There is no special
inspecting organisation. In case of non-compliance different scenarios are possible, for
example to concede a time period to restore the original situation, to impose a fine or to close
down the facility or parts of them, depending on the degree of the violation.

The second tool is criminal law. It applies in parallel to administrative law. It will be made use
of when the public prosecutor has been informed of a serious extent of environmental
pollution. This information can come from the neighbourhood, from the public, from the police,
from the authority or from anybody else. Depending on the degree of the pollution penalties or
imprisonment are available.

Belgium

The three Belgian regions (the Flemish, the Wallonian and the Brussels Capital Region) have
exclusive powers for setting up and implementing legislation. The regions have their own
legislative and executive power. Each regional government has a minister for the environment,
assisted by their environmental administrations.

Legislative powers of the regions are embedded in decrees or ordinances with comparable
legal force as federal laws. Since the regions do not have their own judicial power criminal
violations of the regional environmental legislation are prosecuted and punished by the federal
judicial system.

Flanders

In Flanders, the Environment Inspection Section is exclusively competent for enforcing the

legislation relating to environmental health. In case of non-compliance, the inspector has to

draw up official record of infringement and send it to the Public Prosecutor. At the same time,

instructions are given to initiate cleaning-up projects. These projects are followed and

evaluated by the environmental inspector.

Moreover, the inspector can

- carry out measures of administrative law (going to the sealing of an installation);

- propose administrative sanctions to the licensing authority (request to suspend or
withdraw the licence);

- impose administrative fines (in a limited number of infringements).

Brussels Capital Region

The main mission of the Inspection and Surveillance Division of the Brussels Institute of
Environmental Management is to prevent pollution in the environment’s various sectors (air,
water, noise, waste, soil, energy, and nature, in fact all environmental sectors except waste-
transit and all nuclear energy issues) in the Brussels Capital Region through control and
preventive actions.

Control actions are mainly carried out following complaints from individuals or associations,
as well as at the request of the police, firemen, community services, gendarmes, political
authorities and others. The environmental inspection can carry out measures of
administrative law, propose the withdrawal or the suspension of an environmental license
and will have in the near future the possibility of imposing administrative fines to all
infringements of the regional administrative legislation.

-11 -
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The preventive approach consists of monitoring compliance with the conditions set out in
the environmental licence and in environmental legislation in general. Therefore, a narrow
collaboration with all licence-issuing authorities (the communities and the Division
Authorisation & Prevention of the BIME) is established.

Denmark

The principal law on environmental protection is the Environmental Protection Act,
originally drafted in 1973, last amended in 1991 and consolidated in 1997. The Act
establishes a system of integrated permitting to control emissions to air, water and soil. It
applies to all enterprises with emissions to the environment and is supplemented by Orders
and guidelines as shown in the table below.

The permitting system has tiers depending on the type and nature of the activity:

- the most complex activities require a license from the Counties;

- the less complex activities require a license from the Municipalities;

- the least complex activities must notify the Municipalities of their operations.

- a number of similar branches (fur farms, auto repair shops etc.) are regulated by
specific branch ordinances

Principal laws, orders and guidelines establishing the permitting regime for industrial
installations in Denmark.

Licences are issued for a minimum period of eight years (the period of legal protection),

unless new environmental hazards or information on pollution effects arises which were not

predictable when the license was granted.

In summary: The inspectors have the following enforcement tools available in case of non-

compliance:

- send notices and official warnings;

- prohibit continued operation and, where required, order the removal of the activity;

— order the responsible party to restore the original situation;

- - have ordered measures to be taken at the expense of the responsible
party, after the specified time limit has expired.

The police may initiate legal action in response to reports from county or municipal officials. In
serious cases, which are prosecuted under criminal law, fines may be imposed and also
imprisonment is possible.

Finland

Finnish environmental pollution legislation has traditionally been sector-oriented, with
separate laws for water, soil and air (see Table). The Environmental Licence Procedures
(EPPA), were adopted in April 1991 and entered into force in 1992. They are the first step
towards an integrated inspection system, gathering together licence procedures for sectors
such as air, waste, health and neighbourhood, incorporated from their corresponding Acts
(see table). The water pollution prevention legislation remains outside these provisions, and
therefore there are two permitting systems:

-12 -
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- the Environmental licence: provided for under the EPPA. This licence covers
emissions of pollutants to air, noise abatement and solid waste production. According
to the EPPA and based on the geographical extension of environmental impact,
licences are issued by the Regional Environment Centres and the Municipal
Environment Protection Boards, for more and less complex installations respectively;

- the Water licence: provided for under the Water Act, 1961. This licence covers water
discharges and is granted on case by case basis. It is administered by the Regional
Water Courts, who grant the licences and enforce cases of non-compliance; and

Principal laws, regulations and guidelines establishing the permitting regime for industrial
installations in Finland.

Water licenses issued by the Water Court, as a rule, are valid for a set period of time,
usually between three years and ten years. Environmental licenses issued by the Regional
Environment Centres or Municipal Environment Protection Boards are valid until further
notice. Both types of licences must be reviewed if changes are made to the installations, if
new environmental hazards arise or information on effects of pollution is obtained which
were not foreseen when the licence was granted.

In Finland, at operational level, 13 Regional Environmental Centres and 414 Municipal
Environment Protection Boards are also responsible for supervising compliance and
environmental enforcement (besides issuing licences). The Finnish inspection system is mainly
based on permitted installations carrying out self-monitoring. The Regional Environment
Centres and the Municipal Environment Protection Boards are responsible for compliance
supervision of both water and environmental licences. Installations are obliged under the
conditions of the water licence to develop a self-monitoring scheme, which has to be approved
by the relevant Regional Environment Centres. The Environmental licenses contain detailed
conditions on self-monitoring and reporting. The Regional Environment Centres and Municipal
Environment Protection Boards also have the power to carry out inspections.

The Regional Environmental Centres and the Municipal Environmental Protection Boards
have the responsibility for issuing administrative orders in cases where Environmental licence
conditions are not met. They may also impose an order requiring an operator to carry out
works at his own expense or prohibit an operation if the terms of the administrative orders are
not met. In case a certain operation constitutes a health risk, the Public Health Authority has to
powers to prohibit the operation of the installation, unless the installation has an Environmental
licence, in which case the powers lie with the Regional Environmental Centres and the
Municipal Environmental Protection Boards.

Damages and criminal sanctions caused by violation of the regulations stated in the
environmental licenses must be claimed by the authorities in the General District Courts. The
Water Courts may impose fines but cannot imprison. However, a prosecutor from the Water
Court may take a case to the General District Court which has a right to imprison on
conviction.

-13 -
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France

The first general purpose law classifying installations causing nuisances or risks dates back to
1810. Later laws of 1917, 1976, 1985, 1987, 1992, 1993 and 1995 were largely based on this
first imperial decree. Installations with a limited impact on the environment must remit a dossier
containing a declaration specifying, among other things, the type of activity contemplated. The
Prefect examines the dossier's conformity and issues a receipt and a copy of the general
requirements that apply to the relevant class of activity.

Installations that involve the most serious risks or inconveniences may not operate without an
authorisation from the Prefecture. The authorisation request must include, in particular, an
impact assessment and a risk assessment: its scope must also take into consideration the
number of foreseeable impacts on the environment.

In France a list of Classified Installations exists. It contains class 1 installations, which require a
licence and class 2 installations which require a declaration. Technical aspects of licensing
and inspection are the responsibility of the DRIRE (Regional Directorates of Industry,
Research and Development), an external service of the Ministry of Industry. There are 24
DRIRE which report to the central government. In case of environmental issues they report to
the Ministry of Environment.

The inspector for classified installations verifies compliance with the technical requirements
imposed on the installation. The inspector also intervenes in the event a complaint is filed, or if
an accident or an incident occurs. If the inspector notes that the requirements are not
adequate, he or she may make a recommendation to the Prefect for the imposition, by
administrative order, of additional requirements. Should the operator fail to comply with the
mandatory provisions under the legislation on classified installations administrative and
criminal penalties may apply. The offence must be noted in an official report drafted by an
inspector for classified installations or a judicial officer.

Official reports are addressed to the public prosecutor, who may refer the case to the
competent court: Police Court, for a petty offence (non-compliance with the requirements,
operating without a declaration, failure to declare a change of operator) or the Regional
Criminal Court for a misdemeanour (operating without an authorisation, non-compliance with a
formal injunction, obstructing the duties of the inspector for classified installations. The court
may force the operator to comply with the requirements under court-ordered penalty for non-
compliance and impose a fine.

In summary: In case of non-compliance there are administrative and judicial sanctions.

The mechanisms open to the inspectors, through advice to the Prefect who is empowered to

impose administrative sanctions, include:

- placing funds in trust;

- the Prefect can organise the undertaking of the works required and claim costs back
from the polluting facility;

- the plant can be closed by a signed order from the Prefect.

The judicial routes involve inspectors laying a complaint with the Public Prosecutor.

Germany

In case of non-compliance inspectors issue warning notices. Continued failure to comply
results in the issue of a formal compliance notice. Inspectors are empowered to close down
installations. Failure to comply may result in court action. Inspectors are empowered to impose
administrative fines. If fines are not effective, cases may be passed to the public prosecutor.

Greece

-14 -
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The Greek Ministry of the Environment, Physical Planning and Public Works is responsible
among others for issuing the “Environmental License” (according the Environmental Impact
Assessment) of the big (category A) installations and for the environmental inspections. The
Departments of the Environment in Local Authorities (Prefectures), are responsible for
license/inspection procedures for smaller installations. In the future the inspections will be
performed by a new Environmental Inspection/Enforcement Mechanism (“INSPECTORATE"),
for the establishment of which a study has been completed.

In case of non-compliance there is a staged approach. At first a written warning is issued
which is signed by the Prefecture and includes a timetable for actions. If the actions required
are not taken, administrative fines can be imposed by the Prefecture on the advice of the
inspectors. The Prefecture can order the facility to close down. There is an appeal procedure
against fines. If violations persist, the Ministries of Environment, Health an Industry can also
impose fines to a higher ceiling. The Ministries can also impose new license conditions and
close a facility.

There is a provision for imprisonment for violations. Administrative fines may be imposed.

Ireland

Enforcement actions in case of non-compliance range from an informal action such as oral
contact, up to a formal action such as legal proceedings. Each informal enforcement notice
may require the licensee to submit information. A formal enforcement action requires a specific
response to be taken by the licensee within a specified time frame. The response is reviewed
to determine whether further action is warranted.

The decision on how to respond to a case of non-compliance is usually left to the enforcement
section. In case of non-compliance the enforcement section will check the case of non-
compliance to assess how serious the case is and how it should be dealt with.

Administrative fines are not available but criminal sanctions may be imposed by the courts as a
result of action taken by the public prosecutor on advice of the authorities. Criminal law
provides that it is a criminal offence for any person to cause or license polluting matter to enter
waterways, or for the occupier of any premises to cause or license an emission from any
premises in such a quantity or in such a manner as to be a nuisance. Also a person shall not
hold, transport, recover or dispose of waste in a manner that causes or is likely to cause
environmental pollution.

Civil law licenses any person to apply to the appropriate court where any person is causing
pollution as defined under the water and air pollution acts and the waste acts.
Personal liability sanctions are available, including imprisonment.

ltaly

Non-compliance with licences is dealt with initially by the local health authorities which issue
warnings. The regional authorities are empowered to suspend organisations and revoke
licenses. Units of police are situated in the ministries of environment and health to support
enforcement actions.

Non-compliance may result in fines or imprisonment. Legal action may be initiated by the
region and by citizens.

Luxembourg

The legislation provides for administrative sanctions which can be applied by the environment
agency or the mayor. Administrative sanctions include notices requiring particular action within
a defined period, and also temporary or permanent closure of the plant. In practice, the
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administrative sanctions are used in the case of major problems. Where non-compliance is
less severe, the judicial processes are invoked.

This is started by inspectors making a formal complaint to the judicial system. There are now
specialist staff within the Public Prosecutors’ office who are responsible for proceeding with
these cases through the judicial system.

The legislation provides for fine or imprisonment of directors and for confiscation of equipment.

The Netherlands

Environmental regulation in the Netherlands is highly fragmented. At the policy level, the
Ministry of Housing Spatial Planning and the Environment (VROM) develops and co-ordinates
general environmental policies and the Ministry of Transport, Public Works and Water
Management (V&W) develops those relating to water management. At an operational level
central organisations (the Inspectorate for the Environment and Rijkswaterstaat), the directly
elected Provinces (12), the Water Boards (68 and 25 water quality managers) and the
Municipalities (572) all have an important role in environmental inspection and enforcement.

There are three distinct approaches to non-compliance situations. Non-compliance to
hazardous waste regulations generally directly results in court action. Major installations are
first given a time period to make modifications. If responses are inadequate, court action is
initiated. For minor installation, initial action focuses on education and persuasion. This may
then be followed by definite time periods being set for improvement and finally by court action.
Local authorities may close down facilities. To initiate legal action, inspectors’ reports are
forwarded to the police/public prosecutor who then takes over the enforcement process.
Inspectors give advice to the police and the Public Prosecutor. Training programmes have
been established for police and public prosecution staff.

Civil and administrative sanctions are applied more frequently than criminal sanctions. Local
authorities may impose administrative fines and courts may impose fines and imprisonment.
An appeal system is in force in all cases.

Portugal

The enforcement of non-compliance depends on how serious the case of non compliance
is. However, in general in a case of non compliance the inspector will issue a warning or a
prohibition notice during the on site visit , depending on his own judgement of how serious
the case is, after checking licences and authorisations, self monitoring and other
documents. A warning notice will always be followed by a second on site visit to check the
new situation after the deadline past prescribed in the notice. Sometimes there are warning
notices only for administrative purposes, where the process is ended if the operator sends
the documents before the deadline. The prohibition notice together with the inspection
report and documents attached are the first documents of the file for each installation to be
completed with administrative information and later on with the administrative fine. An
appeal against the fine is possible. When there is failure to pay administrative fines, the
process will end in a court case.

The environmental law system depends up on the administrative law, being the penal law a
complement of the Portuguese legal system.

Spain
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Warnings may be issued by inspectors and administrative fines can be imposed by the
regional ministries, water basin agencies and municipalities. Depending on the environmental
risk of non-compliance issues, an administrative fine can be imposed, the licence might be
revoked or installations may be (temporarily) closed down. Non-compliance issues may also
result in court proceedings under the criminal code for environmental damage. Imprisonment is
possible.

There are no standard procedures which describe how enforcement in non-compliance cases
should be executed. The enforcement response differs between the various kinds of industrial
facilities and the potential environmental risk. In case of a low potential environmental risk, first
a warning will be issued, than an administrative fine will be imposed and after that the
installation will be (temporarily) closed down. The inspector can decide upon closure on behalf
of the inspecting body.

In case of a high potential environmental risk (direct danger) an installation will be closed down
immediately.

Sometimes also criminal law is applicable to cases of non-compliance. In that case the public
prosecutor will be involved and a court will decide upon the sanctions. It is possible to impose
both administrative and criminal sanctions simultaneously.

Sweden

The supervisory authority (CAB or EPHC, see chapter 4) has several instruments when
enforcing the environmental legislation. The system of operator self monitoring is an important
part of the supervision. It is founded on the principle of the reversed burden of proof, which has
been a part of the environmental law since 1969. A legislation reform in 1999 has made the
operator’s responsibility for self monitoring even stronger. For activities where no licence is
required, the supervisory authority may issue an injunction concerning such precautionary
measures or prohibitions as are necessary for compliance with the permissibility rules. Should
a licensee disregard any condition specified in the licence, the supervisory authority may
enjoin him to rectify the matter. In its injunctions, a supervisory authority may impose fines.
Should anyone fail to observe the provisions of an injunction or disregard any conditions
specified in a licence, the supervisory authority may order rectification at his expense. A
supervisory authority may enjoin the proprietor to submit the required information. It may also
enjoin the operator to carry out investigations into the activity and the actions necessary for the
fulfilment of supervision. If it is found to be appropriate, it may be prescribed that an
investigation must be carried out by someone other than the operator, and the supervisory
authority may appoint a person. The performer of the activity must bear the cost of such an
investigation. It is incumbent on the supervisory authorities to seek to ensure that offenders
under the Environment Code are taken to court. If a prosecution is initiated by a prosecutor,
the case is handled in a general court of law.
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United Kingdom

Under the terms of various Acts (principally the Environment Act 1995), inspectors have the
right to enter premises, carry out inspections, remove samples, interview staff etc. In many
instances, triggers for formal enforcement action are set at Agency or national level. It is the
duty of the inspector to compare a regulated company’s performance with requirements and,
in consultation with colleagues and senior staff to initiate formal action where appropriate.
Non-compliance may result in the issue of warning letters or notice (prohibition notices,
enforcement notices etc.). The next step is legal action through the courts. Reports regarding
such action will be written by the inspector, and these may include reports to the public
prosecution service in Scotland. In England and Wales, the public prosecutor is not involved.
Instead the Environment Agency (see chapter 4) has its own legal experts and instigates its
own legal proceedings.

Prosecution may led to the obligation to pay fines or restore environmental damage.
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INSPECTION FRAMEWORK

Development of environmental legislation

The first link in the Regulatory Cycle includes the development of environmental
legislation. Legislation commonly takes the form of framework legislation which
establishes general requirements and implementing legislation which provides
details. Standards may be included in the legislation or set out in separate
guidelines or other guidance documents.

Licences (and/or authorisations)

Licences specify detailed requirements for individual installations. The form and
scope of legislation relating to licensing varies widely. Consequently there are
differences in the types of licences required to set up and operate installations. It
may be necessary to obtain several sectoral licences or a single integrated licence.

Implementation

Implementation comprises the methods and practices used by regulatory bodies to
ensure compliance with licensed conditions and to promote improved performance
and technological advances. At the same time, implementation of the requirements
of licences is a task for the installation to which the licences apply. This shared
responsibility for implementation is in most countries the cause of weakness in the
implementation link

A few examples of problems that may arise include:

— little attention is sometimes paid to practical aspects of implementation in the
development stage of policy. For example personnel and financial resources to
ensure proper implementation are not always sufficiently covered;

— government bodies do not always have practical knowledge about effective
implementation of legislation.

An important aspect in the implementation chain is the feedback from the
authorities to either the policy makers or the licensing authorities.

Compliance checking and enforcement

Enforcement is the final active process that authorities undertake to ensure that
licence requirements are met. It consists of both preventive and reactive
enforcement. Preventive enforcement is the regular inspection of companies.
Reactive enforcement takes place when a company seriously violates the
requirements. In non-compliance situations the authorities may issue warnings or
compliance notices and impose administrative, criminal and/or civil sanctions. The
enforcement actions available to the authorities vary greatly between countries.
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Environmental inspectors should always keep in mind that environmental licences
should be enforceable.

Some examples of difficulties in the enforcement chain may include:

the conditions in the licence are too descriptive, as a result of which
enforcement is made complicated:;

the inspector has limited skills in some subjects or he lacks practical
knowledge on how to enforce effectively and efficiently;

in some countries a well developed sense of social responsibility of the
entrepreneur enhances the compliance process to the extent that enforcement
appears hardly required. The social involvement overtakes the controlling
activity of the authorities.

In a number of EU Member States the distribution of responsibilities between
different authorities is not clear.

Also in the enforcement chain the feedback from inspectors to policy makers and
licensing authorities is important. Lessons learnt from enforcement in practice
contribute to drafting new laws and regulations or amending existing ones.

Non-compliance

Within the EU Member States, several courses of action may be taken in
response to non-compliance. These may include:

warnings or compliance notices, issued by inspectors;

prohibition notices, issued by inspectors or authority administrators;

closing down processes or installations (in case of serious violations with
considerable public health risks and/or environmental damage);
administrative sanctions leading to fines, imposed by inspectors of authority
administrators;

criminal action leading to fines and/or imprisonment usually initiated by the
public prosecutor in response to a report from inspectors or authority
administrator;

civil action leading to payment of compensation.
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ORGANISATION

Introduction

The organisation of inspection varies widely between the EU Member States. In
some countries all inspection activities are carried out under the responsibility of
the Ministry of Environment, whereas in other countries responsibilities are
delegated to other authorities.

Short overview of the organisation of inspection in the EU Member States

Austria

Austria has no central inspection system. The licensing authorities in the Lander are also responsible

for inspection activities. All permitting activities are covered by three authorities. Depending on the

characteristics of the various types of industrial activities, different laws apply and thus different

authorities are responsible.

— air pollution and noise aspects are covered by the local authorities (Gewerbebehérde) and have
the industrial act (Gewerbeordnung) as legal basis;

- waste aspects are covered by waste authorities (Abfallbehtérden) and have the waste act
(Abfallwirtschaftsgesetz) as legal basis;

— water pollution aspects are covered by the water authorities (Wasserrechtsbehdrden) and have
the water act (Wasserrecht) as legal basis.

The industrial act forms the legal basis for most inspections. The act describes which categories need

to have a licence and which installations can operate without a licence. This depends on factors like

the size of the installation, pollution risks etc.

Belgium
The role of the regions, provinces and municipalities in compliance checking and enforcement varies
between the regions.

Flanders

In Flanders, the regional Environment Inspection Section is responsible for the first line supervision of
more than 10.000 class 1 establishments. This section has a second line supervision of class 2 and 3
establishments, where the first line supervision is given to the municipalities. The organisational
structure of this section is as follows:

- the head of the section and his staff;

- provincial implementation departments or local services in each of the five provinces;

- a chief inspectorate to work out the co-ordinated and planned inspections.

The institutional arrangements are summarised in Figure 1.
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Figure 1: Institutional arrangements for permitting, inspection and enforcement in Flanders, Belgium.
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External Safety)

Brussels Capital Region

The Division Inspection and Surveillance consists of 4 inspection departments: the air/solil, the
water/noise, the waste/building sites department and finally the juridical and administrative
department.

The Division doesn'’t only act individually; it also attempts to combine its forces with other actors in
the field: with community civil servants, the legal authorities, the community police, gendarmes and
the customs and excise staff, the professional federations, and with the political authorities.
Denmark

Environmental regulation in Denmark is decentralised. At the policy level, the Ministry of

-22 -



EU Network for the Implementation and Enforcement of Environmental Law
IMPEL Reference Book for Environmental Inspection

Environment and Energy is responsible for environmental policy and for establishing the legal
framework in Acts. The Danish Environmental Protection Agency issues Orders and provides
Guidelines on how to implement the Acts at an operational level, the counties (16) and the
municipalities (275) are the main players and are responsible for issuing licenses, and undertaking
inspections and environmental enforcement. The institutional arrangements are summarised in

Figure 2.

Figure 2: Institutional arrangements for permitting, inspection and enforcement in Denmark

Ministry of Environment and Energy

- Draft environmental policies and laws

Danish Environmental Protection Agency

- Monitor and Advise Counties and

- Develop guidelines

Municipalities

Counties

- Grant environmental permits
- Inspect enterprise activities
- Administrative enforcement actions

Municipalities

- As for counties but for smaller sites

Source: IMPEL-PEEP Report

Ministry of Justice

Public Prosecutor

- Evaluates criminal offences
- Formulates penalties

Police

- Investigate criminal offences

Enforcement in Denmark is undertaken by the provinces (counties) and municipalities. In the
legislation it is clearly defined which installations fall under whose responsibility. Principally
installations which may have an environmental impact on water systems situated in more than one

municipality fall under the responsibility of a county. The same principle holds for air emissions. Also,

installations that are owned by municipalities are under the responsibility of a county.

Total compliance checking and enforcement of about one sixth of the installations is done by the
counties. The other installations are taken care of by the municipalities. Municipalities and counties
are not subordinate to each other, but are the same level of authority.

The state (the Danish Environment Protection Agency) does not have an inspectorate.
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Finland

Environmental regulation in Finland is decentralised. At the policy level, the Ministry of
Environment is responsible for preparing laws and regulations on environmental protection, the
development of environmental policy and supervises actions taken by institutions at the local level.
The Finnish Environment Institute supervises chemical and pesticide legislation and transboundary
movements of waste and monitors potential sources of oil pollution and other sources of
environmental damage. At an operational level, the Regional Environmental Centres (13) and the
Municipal Environment Protection Boards (414) are the main players and are responsible for
issuing licences, supervising compliance and environmental enforcement. The institutional
arrangements are summarised in Figure 3.

Figure 3:  Institutional arrangements for permitting, inspection and enforcement in Finland
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Source: IMPEL-PEEP Report

France

In France the organisation for environmental protection is centralised. The people in charge of
inspection are civil servants paid by the State. The ministry for spatial planning and environment is
in charge of preparation of legislation and ordinance and also promotion of the inspection,
including the IMPEL network.

Within the ministry for spatial planning and environment (MATE), the director for the pollution and
risk prevention (DPPR) and in particular the industrial environment service (SEIl) are in charge of
these topics.

-24 -



EU Network for the Implementation and Enforcement of Environmental Law
IMPEL Reference Book for Environmental Inspection

At the local level, the Prefect deals with all environmental matters. He is the legal representative of
the central government within the department (France is divided into 100 geographical areas
named « departments »). The Prefect is under the authority of the Minister. Some services work
under the authority of the Prefect for the implementation which includes permitting, inspection and
enforcement.

These services are mainly:

e The Regional Direction of Industry, Research and Environment (DRIRE);

« The veterinary section of the Departmental Directorate of Agriculture and Forestry (DSV);

e The Technical Inspection Service for PARIS (STIIC).

The 24 DRIRE deal with the industrial sector and the 100 DSV with the farming and agrofood
activities. The Regional Director of Industry, Research and Environment (DRIRE), is responsible,
under the authority of the Prefect, for organising the inspection of Classified Installations. There
are 1300 inspectors (full time equivalent : 680). For specific and technical support the French
Ministry relies on public institutions such as INERIS, IPSN or ADEME.

The aim of the network is multiple:

¢ Inform inspectors about regulations and techniques,

* Apply regulations in a consistent way,

¢ Compile the opinions of the inspectors at the time of development of a new regulation,

e Share the experience and use the feedback from the experience for the improvement of
regulation and practice of enforcement.

The environmental working group for industry (GTEI) has been created consisting of section heads
of the regional authorities for the industry and the STIIC. This working group meets the industrial
environment service (SEI) five times a year. the SEI manager is the IMPEL national coordinator.
During the meetings the IMPEL actions are explained and the awareness of the inspectors is
promoted to enhance participation in IMPEL actions.

A number of days are devoted to particular topics: air pollution (planning, inspection networks),
silos, refineries, inspection control on safety management, electrolyses alkaline chlorides, industrial
accidents, polluted sites, etc. These meetings are attended by inspectors who are involved with
these subjects at a local level. For some sessions, the exchange is extended to the engineers in
charge of environmental topics in the factories.

There is a special network for DSV, with a working group that meets three times a year. This
veterinary environmental network (REV) consists of 22 regional participants. In addition, all 100
directors of the veterinary services meet once a year.

Germany

The Federal Republic of Germany consists of 16 states known as “Lander*.

Within the Reference Book the organisational structure in North Rhine-Westphalia will serve as an
example for Germany. The institutional arrangements in North-Rhine Westphalia are summarised in
Figure 4.
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Figure 4: Organisational structure regarding inspection and enforcement in North Rhine-
Westphalia
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- Local statutes for waste water / waste

In Germany administrative structures and responsibilities for compliance checking and enforcement
vary between the Lander. Within the Lander there is a Landesregierung at the top level, a
Bezirksregierung at the middle level and Kreise and Staatliche Umweltamter at the lower level. The
Bezirksregierung is responsible for the quality control of lower governments. The Staatlichen
Umweltdmter are responsible for compliance checking and enforcement of big, medium and small
size installations whereas the Kreise are responsible for the small size installations in the fields of
waste and waste water.
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Greece

In Greece compliance checking and enforcement is organised at the level of the Departments of
Environment, Health and Industry and at the level of Prefectures. Municipalities have a minor task in
the control of domestic and commercial waste disposal. Currently (1999) , a new environmental
inspection organisation is under consideration.

Ireland

Ireland is a unitary state with centralised structure of Government. The institutions with the
responsibility for environmental policy, legislation and environmental licenses are the Department of
the Environment, the 114 Local Authorities and the Environmental Protection Agency (EPA). At the
central policy level, the Department of Environment is responsible for the co-ordination and
implementation of environmental policies together with the preparation and execution of
environmental legislation.

The institutional arrangements in Ireland are summarised in Figure 5:

Figure 5: Institutional arrangements for permitting, inspection and enforcement in Ireland
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Source: IMPEL-PEEP Report
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In Ireland the local authorities issue single media licences to smaller industries involving emissions to
air, wastewater discharges and waste disposal. The local authorities are also largely responsible for
compliance checking and enforcement. To a limited extent these duties fall to other subsidiary local
authorities. At a juridical operational level, the Environmental Protection Agency (EPA) is responsible
for licensing and controlling industries listed in the First Schedule to the EPA Act 1992, monitoring
environmental quality and supervision of local authorities. Supervision of the local authorities is
performed by the five regional inspectorates.

Installations that constitute a potential risk for major accidents are checked by the Occupational
Health and Safety Authority.

ltaly

Major accident hazard installations are checked by officials from the central or regional government.
Compliance checking with respect to air, waste water and waste is partly the responsibility of the
Provincial and Local Health authorities.

Luxembourg

The Ministry of Environment is sub-divided into two ‘administrations’, the Administration of
Environment and the Administration of Rivers and Forests. Inspection of classified installations is
one task of the Administration of Environment.

The main part of the actual inspection work is done by external experts. The Administration of
Environment has a list of accredited external organisations that are licensed to perform
inspections. The external inspections are executed under the supervision of the Administration of
Environment.

Officials from the Administration of Environment will only perform on site visits occasionally, usually
in order to respond to complaints, though sometimes in order to verify the work of the external
accredited experts.

The Netherlands

Provinces (12), municipalities (572) and water boards (68) are largely responsible for permitting and
compliance checking. However, for certain sectors, e.g. hazardous waste sector, these activities are
performed by central organisations like the Inspectorate for the Environment (part of the Ministry of
Housing, Spatial Planning and Environment and the Directorate General of Public Works and Water
Management (Rijkswaterstaat).

The institutional arrangements in the Netherlands are summarised in Figure 6:
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Figure 6: Institutional arrangements for permitting, inspection and enforcement in The
Netherlands
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Source: IMPEL-PEEP Report

The Inspectorate General carries out a supervisory role over provinces, municipalities and water
boards, including first-and second line compliance checking and enforcement actions.

Portugal

The Inspectorate General for the Environment - IGA - is a new body being installed in the
framework of the Ministry for the Environment in Portugal. Its nucleus was transferred from the
former Inspection Service and is taking a renewed shape and capability in order to improve the
effectiveness for the implementation as well as the enforcement of environmental law. It is
assumed that the installation process will be completed in 1999.
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The main licence for an industrial installation is issued by the Ministry of Economy, with the part
concerning the environment endorsed by the Ministry for Environment. The competent authority for
implementation and enforcement of environmental law is IGA, with an integrated approach for
inspections dealing with different types of pollution - air , noise , water, solid wastes, and also other
aspects related to environmental legislation e. g. industrial safety, critical areas for risk.

The IGA also deals with checking compliance with environmental contract and water supply
systems, discharges from municipal wastewater plants and collective industrial wastewater plants
and accidents. For all the cases inspections are carried out by unannounced site visits.

Permitting for waste water discharges is a matter for the five regional departments of the Ministry
for Environment as well as checking compliance with this licence by suitably trained personnel in
drive by visits. The institutional organisation of the Ministry of Environment in Portugal is
summarised in Figure 7.
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Figure 7: Organisational structure of the Ministry of Environment in Portugal
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The organisation of the inspection system in Spain is largely comparable to the situation in Germany.
The inspection system is organised in the individual states at a regional level. There is no national
inspecting body. Therefore the situation in Andalusia will serve as an example for Spain. The
institutional arrangements in Andalusia are summarised in Figure 8.
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Figure 8: Structure of the Regional Environment Ministry of Andalusia (Spain).
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The supervision of environmentally hazardous activities
Environmental Protection Agency (SEPA), the County Administrative Boards (CAB) and the municipal
board, i.e. the Environmental- and Public Health Committees (EPHC). Central supervision of
compliance with the rules about chemical products and biotechnical organisms is exercised by the
National Chemicals Inspectorates within the sphere of manufactures, importers and other suppliers.
However, where protection of the natural environment in connection with the handling of chemical
products is concerned, the SEPA performs this task.

is divided between the Swedish

The SEPA is the central supervisory authority. It co-ordinates the work of supervision. The function of
SEPA includes issuing recommendations and providing other guidance for the CAB and EPHC
planning. The CAB supervise activities requiring licences under the Environment Protection Act, and
the EPHC supervise all other activities under the Act.
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United Kingdom

In the UK there are essentially three different systems for the regulation of the environment. This is
due to the different legal systems which exist for (1) England and Wales, (2) Scotland and (3)
Northern Ireland. The general pattern is however that environmental laws and regulations are made at
national level and then implemented by an environmental Agency, which is semi-autonomous. There
are three such Agencies; The Environment Agency (England and Wales),

The Scottish Environment Protection Agency, and the Environment and Heritage Service (Northern
Ireland). In addition to the work of the three agencies, certain other environmental functions are
carried out by other bodies (the Department of the Environment, Transport and the Regions, local

authorities, water authorities etc.).
The table below summarises the situation in the UK.

Country Legislator
Legislator Main
Functions
England Department of ~ Generation of
and Wales the legislation,
Environment,T  regulations and
ransport and guidance.
the Regions
Scotland Scottish Generation of
Executive legislation,
regulations and
guidance.

Northern Ire- Department of Generation of

land the legislation,
Environment regulations and
for  Northern guidance

Ireland

Regulator

Environment
Agency (EA)

Local
Authorities

Water
Companies

Scottish
Environment
Protection
Agency
(SEPA)

Water
Authorities

Environment
and

Heritage
Service
(EHS)

Regulation and

Enforcement

Functional Areas

Water, Solid Waste,
Emissions to air from
large-scale industry,
Integrated Pollution
Control (IPC),
Radioactivity

Industrial emissions to
air not regulated by the
EA

Discharges of industrial
Effluent to Sewer

Water, Solid Waste,
Industrial emissions to
air, Integrated Pollution
Control (IPC),
Radioactivity

Discharges of Industrial
Effluent to Sewer

Water, Solid Waste,
Industrial Emissions to
Air, Integrated Pollution
Control (IPC) (from
March 1998),
Radioactivity
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5. INSPECTION

5.1 Introduction

This chapter will contain general information on elements of an inspection. It
includes status and priority setting, the preparation of an on-site visit, the on-site
visit inspection, other types of inspection than on-site visits and the follow-up.
Specific information for inspectors is included in part Ill of this reference book.

5.2 Status and priority setting

Every time a new piece of legislation comes into force, hundreds, or probably
thousands, of installations are subject to it. It is impossible for the inspectorates to
continuously check for compliance with every requirement at every facility.
Therefore, it is a challenging aspect of compliance and enforcement programmes
to develop strategies to make the most effective use of (often limited) resources
available to inspectorates.

5.2.1 Status

Each inspectorate will have to allocate a certain amount of time to generating,
maintaining and updating an overview of all (potentially) polluting installations in its
area. A realistic estimate shows, that a certain percentage of the available time
should be allocated to keep up-to-date the existing overviews. These overviews
may be generated and updated by:

—  consulting registrations of the Chambers of Industry and Commerce;

—  consulting the yellow pages / business phone book;

— consulting registrations of the local government (including local tax
government), local business organisations (branch organisations) and local
environmental organisations;

—  driving through the area and making a register;

— complaints by the public (neighbours, groups of citizens or environmental
pressure groups);

— company’s advising of changes in line with legal requirements e.g. planning
law;

—  update as natural part of the regulatory process

—  statistical data from governmental institutes.

It is advisable to develop an accessible database, that can be easily updated by
the inspectors and their staff.

Verification of the data obtained is important and may be carried out by:

— executing a location survey which means a drive by visit to all the firms
registered. This drive by visit has the character of a quick scan to verify the
registered data against the out-side appearance of the building/premises;

— visiting all the locations and entering the company premises to verify the
actual industrial activities against the registered data;
- requesting data from the Chambers of Commerce databases;
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— sending a letter to the company, and ask for an overview of activities or an
upgrade of the details.

Obviously, when a new piece of legislation comes into force, the above mentioned

tools may also be used to generate, update or verify an overview. In any case, it

may be that the legislation requires affected installations and organisations to

contact the environmental regulator in order to register or obtain a licence.

5.2.2 Priority setting

Inspection activities can be divided into regular or routine inspections and
inspections in response to complaints or incidents. The bulk of inspections are
typically assigned to the category of routine inspections. From IMPEL-sources it
appears, that, on average, routine inspections may take approximately 50-60% of
the time of an inspectorate.

Most of the routine inspections are scheduled inspections, since such inspections
are essential to the integrity of an enforcement programme. Violators must, of
course, know that failure to comply will result in further penalty. Inspections in
response to complaints or incidents should take a minor portion of the time of an
inspectorate. Priority setting in inspection work should, in principle, not be driven by
complaints but rather by a systematic approach.

Priorities depend on the strategy of an inspectorate. Criteria, which may be used

include:

— number of inspections identified to be required;

— number of complaints;

—  polluting capability or risk caused by an installation;

—  emission type (single media inspection);

—  recipient type - air, soil, water;

—  branch or installation type;

— geographical area ;

—  intensity of natural resources used;

-  season of the year;

— availability of Environmental (or other) Management System;

—  operator self monitoring;

— other inspection programmes, like the co-operation with other inspection
programmes of other authorities (national monitoring programmes,
programmes on voluntary agreements or other environmental contracts);

— agreements/conventions in the EU or other (inter)national or local
governments;

-  special (or new) environmental laws;

- information about changes, supplied by the installation;

—  environmental performance;

-  environmental contracts.

The polluting capability or risk caused by an installation in practice is often an

important criterion in setting priorities. In some EU-Member States installations are

classified according to the degree of pollution they cause.

The higher the rating, the higher the priority.

The emphasis which an inspectorate wants to put on specific or integrated
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inspections are also important for priority setting. Integrated inspections are
inspections in which all aspects included in the environmental licence are
checked. During a specific or single medium inspection only one of the
environmental aspects (for instance the soil) is checked by the inspector. In most
EU-Member States, both integrated and specific inspections are carried out.

The frequency of inspection of an installation, naturally, depends on the priority it
is given. The resources required for an installation (in terms of person/hours) can
be calculated by multiplying the frequency of inspection of the installation by the
average time taken for each inspection.

Preparation of the on-site visit

Whereas the decision on priority is mainly a task of the inspectorates, the
preparation of the on-site visit is one of the primary roles of an inspector. The
inspector should gather information that can be used to determine compliance with
licence conditions, applicable regulations and other requirements.

The first step in the preparation of the on-site visit is a survey of the dossier. On
the basis of this information, the inspector determines the most important
environmental issues that should be dealt with during the inspection. Those usually
include essential environmental information and key regulations contained in the
licence. The inspector may thereafter determine the way the inspection will be
executed and what its focus will be. This is usually laid down in an Inspection Plan.

The second step is to decide on which inspection tools to use. One of the tools
may be a checklist in which the possible points for attention are included. This and
other tools, such as co-ordination with other (non)environmental inspectors, or,
matching data with those obtained from other databases, are further explained in
part 11l of the Reference Book.

On-site visit

An on-site visit may include checking of:
- administrative compliance;

—  organisational compliance;

— technical compliance.

Key items for a successful on-site visit are the respect and credibility that are
created by the inspector. To achieve this an inspector will, apart from having
technical knowledge, have to ensure a clear and proper communication about the
on-site visit and the related enforcement actions.
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Minimum criteria for all on site visits include:

— the visits should be carried out through an integrated approach where
possible. If site visits are carried out by more than one inspecting body, co-
ordination should be assured:;

—  every site visit should be recorded and the record should be filed.

A minimum criterion for site visits within a planned compliance checking system is
that the visit should cover compliance checking, encouragement and
understanding and examination.

A minimum criterion for ad hoc visits in response to complaints, incidents and non-
compliances is that they should cover investigation of the complaint, incident or
non-compliance.

Once on site, the inspector must comply with any special site requirements
especially the site occupier’s safety procedures.

All findings should be evaluated and the evaluation should lead to a conclusion
regarding further action. Incidents, accidents or non-compliances should be
followed up. It is the function of the inspectorate to check that the person who
carries out a follow up takes responsibility for making the appropriate investigation
and changes in response to an incident.

Whether a routine site inspection is carried out announced or unannounced,
depends in most Member States on the history of the site, the size of the
installation, its potential environmental impact and the availability and presence of
the contact person in the company. Besides, this approach could also be subject to
policy decisions of the inspectorate.

Desk study inspection as an alternative to on-site inspection

In addition to the on-site inspection, the possibility of inspection without a site
visit should be considered. Such desk study inspection focuses on examining
and evaluation of existing or required data from the installation in question, or
self-monitoring data delivered by the installation in accordance to the licence.

The desk study inspection could include following examination and evaluation of

existing or required data from an installation:

- Does the existing self-monitoring system cover all important emission
aspects?

- Isthe existing self-monitoring system sufficient and reliable?

- Does the system ensure - and can it be seen the from the data - that the
self-monitoring procedures prescribed in the licence are followed?

Examination and evaluation of self-monitoring data includes:

- Are the results of the self-monitoring in accordance with the terms stipulated
in the licence?

- Does the self-monitoring reports from the installation give a clear picture of
level of compliance?
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Follow-up

The completion of an on-site visit may be followed by the following actions:
—  issuing a letter to the company ;

— informing other inspecting bodies;

- planning a follow-up inspection;

—  updating dossiers;

—  writing notices;

—  criminal or non-criminal follow-up.

In some EU Member States the letter to the company summarises the results from
the inspection visit and lists agreements and/or the action the company is
expected to take. The next scheduled inspection may (but in most Member States
will not) be mentioned. In cases where non-compliance has occurred, a list of
potential or anticipated punishments is included. In case of infringements, a
warning letter may be issued. The inspection report may be an attachment to the
letter.

The major steps in the inspection work are presented by scheme 5.1.
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Scheme 5.1: The steps in the inspection follow-up

INSPECTION

v

Inspection Report

v

I —

Establish route of
follow-up procedures

Inform other

v

inspectorates

Informing the company

v

Environmental rules
are observed <

Environmental rules
are not observed

v

v

Update company
dossier

Writing notices (with compliance schedules,
time frame, other measures etc.)

Administrative law
enforcement

v

v

Criminal law
enforcement

Second or follow-up
INSPECTION

v

v

Second or follow-up
INSPECTION

Second inspection report

v

v

Second inspection
report

Establish route of follow-up
procedures

v

Establish route of
follow-up procedures

Informing the company

v

Informing the
company

v

Environmental rules are still
not observed

.y

v

Environmental rules
are still not observed

Administrative enforcement
(administrative court)

v

v

Criminal enforcement
(criminal court)

v

Environmental rules are (finally) observed
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Enforcement

Enforcement usually includes:

- inspections to determine the compliance status and to detect violations;

- legal action, where necessary, to compel compliance and to impose some
consequence for violating the law or posing a threat to public health or
environmental quality.

Sometimes enforcement may also include:

- compliance promotion (by technical assistance, educational programs,
subsidies etc.) to encourage voluntary compliance;

- discussions with individuals or facility managers who are out of compliance to
develop mutually agreeable schedules and approaches for achieving
compliance.

Before enforcement can become effective, a framework for enforcement has to be
in place. The first step in creating such a framework is ensuring that environmental
requirements in environmental licences are enforceable (see also chapter 1.2.1).

Enforceability means that requirements need to be clear, precise, unambiguous

and consistent. If this is not the case environmental requirements are difficult or

impossible to enforce.

Furthermore an institutional framework (see also chapters 2 and 3) needs to be in

place. Without such a framework, it might prove difficult to establish a clear view on

the roles and responsibilities of the various governmental bodies involved in the
enforcement process. The framework should preferably lay down which
government body has the authority to:

- issue regulations, requirements, licences etc. and to guide the implementation
process of environmental laws and regulations (ensuring compatibility of
environmental legislation with existing laws is part of this);

- inspect installations and the authority to view their records (and confiscate
them if necessary);

- take legal actions (under administrative or criminal law) against violators in
situations of non-compliance;

- halt and correct situations that pose an immediate risk for the environment
and / or public health;

Last but not least the government institutions need to be staffed with sufficient
manpower to meet their legal tasks and obligations and should have the credibility
necessary to perform their tasks successfully. If the above mentioned criteria are
met, effective enforcement can be achieved.

Some country specific examples of enforcement activities are listed below.

Denmark

The Counties and Municipalities are responsible for administrative law enforcement.
Serious environmental offences are referred to the police for action under criminal law. The
police, in return, often refer cases to the prosecutor who decides on the action to be taken.
The following enforcement tools are available.

Administrative and criminal actions
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Administrative Law Criminal Law
Notices Notices etc. are measures that are not
Agreement/Recommendations available under criminal law
Orders
Prohibition notice
Self help
Informing of criminal/court action
Penalties are not available under Penalties
administrative law Formal infringement:
<30,000 DKr
Injurious infringement: depends of the
severity of the case
Imprisonment is not available under Imprisonment (up to 2 years)
administrative law

Number of administrative enforcement actions, 1992

Agreements Order Prohibition notice Criminal action
Municipalities 1093 363 26 35
Counties 1170 422 30 81
Total 2263 785 56 116

Finland

The Regional Environmental Centres and the Municipal Environmental Protection Boards
have the responsibility for issuing administrative orders in cases where Environmental
licence conditions are not met. They may also impose an order requiring an operator to
carry out works at the expense of the operator or prohibit an operation if the terms of the
administrative orders are not met. Where an operation may result in a risk to health, the
Public Health Authority has the powers to prohibit the operation of the installation, unless
the installation has an Environmental licence, in which case the powers lie with the
Regional Environmental Centres and the Municipal Environmental Protection Boards.
Damages and criminal sanctions for exceeding Environmental licences must be claimed by
the authorities in the General District Courts. The Water Courts may impose fines but
cannot imprison. However, a prosecutor from the Water Court may take a case to the
General District Court which has a right to imprison on conviction.

Administrative and criminal measures

Administrative measures Criminal measures
Notice Issue order not available
Levy fines

Order work to be completed
Prohibit operation

Penalties 11960-299000 Euro Day